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The Honorable Chief Justice Ronald M. George RECEIVED
and Associate Justices
SUPREME COURT OF CALIFORNIA
350 McAllister Street NOV 17 2008
San Francisco, California 94102-4797
RT
Re: Strauss, et al. v. Horton, et al. CLERK SUPREME COU
Cal. S. Ct. Case No. S168047
Tyler, et al. v. State of California, etc.
Cal. S. Ct. Case No. S168066
City and County of San Francisco, et al. v. Horton, et al.
Cal. S. Ct. Case No. S168078

Dear Chief Justice and Associate Justices:

Pursuant to California Rules of Court, Rule 8.500, subdivision (g), the
Constitutional Law Center of the Monterey College of Law respectfully submits
this letter as amicus curiae in support of each of the Petitions for Writ of
Mandate and other Extraordinary Relief filed in the above-referenced cases
before this Court.

Statement of Interest

Amicus curiae is familiar with the issues in this case and has reviewed
each of the Petitions filed, the amendments thereto, the letters in support of
Petitioners, the request to intervene, the letter requesting denial of stay and
dismissal of the Petition by the City and County of San Francisco, et al., and
the order of the court for preliminary opposition by the Attorney General. The
Constitutional Law Center of the Monterey College of Law is directed by
professors of constitutional law and appellate advocacy, and other faculty, who
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are also attorneys, seasoned in constitutional law, appellate practice, legal
writing and analysis, and moot court training. The Constitutional Law Center
provides opportunity for qualified law students to gain practical education in
constitutional law litigation by working with faculty in the drafting of scholarly
motions, writs, and briefs, particularly amicus curiae briefs, in California
appellate courts.

The law school was founded in 1972 and is accredited by the State Bar of
California. The law school has a long-standing tradition of clinical programs
and education for its law students, and currently offers an array of clinical
education opportunities in the Monterey, Santa Cruz and San Benito County
areas, including a Small Claims Advisory Clinic, internships in various
government law offices (for example, the District Attorney, County Counsel,
Public Defender) and judicial extern placements. The law school also operates
the Mandell-Gisnet Center for Conflict Management, which promotes public
policy dialogues in the Central Coast region, offers community training and
continuing education for attorneys in the fields of negotiation, mediation, and
conflict resolution, and provides law students with hands-on experience in
conflict management and resolution.

The recently-formed Constitutional Law Center, under the supervision of
law professors, selects pending cases of Constitutional significance, such as
this matter, and seeks amicus curiae status to assist appellate courts in
resolving important Constitutional, rule of law, civil rights and civil liberties
issues. Qualified law students receive clinical legal education units for their
work at the Law Center.

Joinder in Petitioners' Arguments and Amicus Letter Briefing

Amicus Constitutional Law Center does not wish to repeat the
arguments submitted by Petitioners in the above-referenced cases as to why
Proposition 8 must be considered as a fundamental revision, rather than an
amendment, to the California Constitution. We join in the thoughtful
arguments in those Petitions and the amici letter briefing in support of the
Petitioners by THE BAR ASSOCIATION OF SAN FRANCISCO, et al.; Forty-Four
Members of the California State Legislature, etc.; and THE ANTI-DEFAMATION
LEAGUE, et al.

Overview

The Constitutional Law Center submits that the passage of Proposition 8
has effected a radical limitation on this Court’s judicial authority to enforce the
Constitutional guarantee of equal protection under the California Constitution.
It has also, by amendment through simply a majority vote of the people
without also two-thirds approval of both houses of the Legislature,
substantially altered California's “preexisting constitutional scheme" (Raven v.
Deukmejian ["Raven"] (1990) 52 Cal.3d 336, 354), by removing fundamental
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rights of a particular suspect classification of citizens -- the right to marry and
the guarantee of equal protection of the laws -- and encroaching on the vital
role of the judicial branch in review and determination of equal protection
claims (see Katzberg v. Regents of Univ. of Cal. (2002) 29 Cal.4th 300, 331).
Indeed, the fundamental right this Proposition seeks to eliminate, the right to
marry, is among our inalienable rights, which inheres in several other
inalienable Constitutional rights -- the rights of privacy, liberty, expression,
association, autonomy and due process. (See In re Marriage Cases ["Marriage
Cases"] (2008) 43 Cal.4th 757, 781-782, 802, 809-810, 814-815 ["the right to marry
.. . is of fundamental significance both to society and to the individual'}, 817,
819, fn. 41, 822-823, 839-844, inter alia; Cal. Const., Art. I, §§ 1, 7, subd. (a).)

When this brief refers to the problem of approval of such a substantial
change in the Constitution by "simply a majority vote" of the people, the error of
this lies in the failure to have advance consideration by the Legislature and
approval by two-thirds of the members of both houses.

The question raised in these pending cases challenging Proposition 8 is,
at its core, basic: May a majority of the people, without prior approval of the
proposed Constitutional change by two-thirds vote of both houses of the
Legislature, take away a fundamental right of some, but not all, citizens, based
on a suspect classification?

That is what this initiative would do, if allowed to stand. Even more, a
simple majority has written into our State's Constitution invidious
discrimination in the enjoyment of this fundamental right, eliminating it for an
historically-denigrated portion of the populace, by an absolute declaration
beyond the reach of the judiciary if the Proposition is permitted to take effect.

While the initiative currently at issue is aimed at one particular
classification of persons entitled to "strict" Constitutional protection and
judicial "scrutiny" (see Marriage Cases, supra, 43 Cal.4th at p. 844), the
essential question presented — whether a merely a majority of voters may,
without also two-thirds approval of the full Legislature be permitted to
eliminate fundamental, Constitutionally-protected rights (particularly when
based upon a suspect classification) -- obviously has implications for all
citizens of California: If Proposition 8 is permitted to take effect, what is to
distinguish and prevent other attempts to eliminate by simply a majority
popular vote any fundamental, Constitutional right of others, particularly those
of suspect classifications entitled to equal protection?

This amicus curiae letter briefing is offered to provide the Court
additional analysis of the issues to assist the Court in conjunction with its
review of the above-referenced pending original writ petitions.
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Two Fundamental Rights of a Suspect Class Have Been Eliminated by

Proposition 8, the Right to Full Equal Protection and the Right to Marry
and, as Such, Proposition 8 Constitutes an Invalid Revision of the California

Constitution

We write here on the specific issue of the profound effect that
Proposition 8 has on a discrete, suspect class of citizens by Constitutionalizing
an animus against their fundamental rights, and on the independent vitality of
the courts as the branch of government entrusted with safeguarding equal
protection under this State's Constitution and interpreting the Constitution.
This Court’s own jurisprudence on the subject, particularly its authoritative
decision in Raven, informs the basis for the Court granting writ relief.

Suspect classes' freedom from invidious discrimination is a fundamental
right enforced through the equal protection clause. (See Sail 'er Inn, Inc. v.
Kirby (1971) 5 Cal.3d 1, 17; San Antonio School Dist. (1973) 411 U.S. 1, 28; U.S.
v. Cruikshank (1875) 92 U.S. 542, 554-555 ["Equality of the rights of citizens is a
principle of republicanism. Every republican government is in duty bound to
protect all its citizens in the enjoyment of this principle . . . ."].) Equal
protection has been a "fundamental part" of the California Constitution since it
was adopted. (See Stanley Mosk, Raven and Revision (1991) 25 U.C. Davis. L.
Rev. 1, 13.)

Likewise, the right to marry is a fundamental right. (See, e.g., Perez v.
Sharp (1948) 32 Cal.2d 711, 714-717; Marriage Cases, supra, 43 Cal.4th at pp.
781-782, 809, 814-815 [marriage "is the foundation of the family and of society,
without which there would [not be] civilization . . . ."], 844, inter alia, quoting
Maynard v. Hill (1888) 125 U.S. 190, 211; see also Marriage Cases, supra, 43
Cal.4th at pp. 801-808, 830-831.) As reiterated by this Court very recently in
the Marriage Cases, the right to marry arises from other inalienable and
fundamental Constitutional protections: privacy, liberty, autonomy, intimate
association, expression and due process. (See id., at pp. 822-823, 839-844; see
Billings v. Hall (1857) 7 Cal. 1, 6 [noting that the concept of the existence of
inalienable rights "is as old as the Magna Charta" and is "necessary to the
existence of civil liberty . . . ."].) As such, it may not be eliminated for a portion
of the populace, but not its entirety, or, at the least, based on a suspect
classification. (See In re Marriage Cases, supra, 43 Cal.4th at pp. 810, 818.)

Pursuant to the California Constitution, abridgment or removal of equal
rights based on a suspect classification of a historically disfavored or
unpopular class is impermissible absent a compelling state interest, which this
Court has already determined does not exist in the context of the equal
protection limitation here. (See Marriage Cases, supra, 43 Cal.4th at pp. 843,
847, 855-856, inter alia.) The state interest offered in support of the new
initiative — indeed the text of the initiative itself — has not changed simply
because it is created as a Constitutional provision instead of a statute. Thus, it
//
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is no more compelling that it was when this discriminatory enactment was

passed as a statute and invalidated by this Court in the Marriage Cases, supra,
43 Cal.4th 757.

The United States Supreme Court, also, has recognized that an
enactment — enactment of a State Constitutional provision by the initiative
process — which removes the equal protection of laws of a class of citizens,
subjecting them to discrimination and limited status, violates "our
constitutional tradition" and "the rule of law". (Romer v. Evans (1997) 517 U.S.
620, 633.) Proposition 8 would, if validated, be just such a law. As shown in
Romer, the fact the discrimination is written into the State Constitution does
not mean it does not violate the foundations of our Constitutional theories.
Passage and enforcement of such a law is anathema to the very principle of
equal protection, a bedrock principle of this State and this Nation.

As this Court has recognized, the people of this State, both through their
elected representatives and directly, have created a State Constitution which
provides independent and, at least in some instances, broader protection of
individual rights than does the federal Constitution. (See Cal. Const., Art. I, §
24; Raven, supra, 52 Cal.3d at pp. 353-354, citing People v. Longwell (1975) 14
Cal.3d 943, 951, fn. 4 [a characteristic of the California Constitution which
existed even prior to the addition of an express statement of this principle to

it].)

The "formidable bulwark" of the process for revising the California
Constitution (McFadden v. Jordan (1948) 32 Cal.2d 330, 347) recognizes that
"[t]he very term 'constitution' implies an instrument of a permanent and
abiding nature" and "indicate[s] the will of the people that the underlying
principles upon which it [the State Constitution] rests, as well as the
substantial entirety of the instrument, shall be of a like permanent and abiding
nature." (Livermore v. Waite ["Livermore"] (1894) 102 Cal. 113, 118.) As
observed by Roger Traynor, before he became Chief Justice of this State, if a
Constitution "is to retain respect it must be free from popular whim and caprice
which would make of it a mere statute." (Rachel A. Van Cleave, A Constitution
in Conflict: The Doctrine of Independent State Grounds and the Voter Initiative
in California (1993) 21 Hastings. Const. L. Qtrly. 95, 98, fn. 19, quoting Roger
Traynor, "Amending the United States Constitution" (1927) [unpublished Ph.D.
thesis while at the University of California at Berkeley].) Protection of rights
equally for historically-oppressed minorities is an important value of this
society and exists as a limit on pure democracy, a limit on pure majority rule of
the society, a limit on the "tyranny of the majority," as deTocqueville termed it.

The right to equal protection exists to prevent continued persecution of
groups historically mistreated and to prevent discrimination against the
minority by the majority. The equal protection and suspect classification
doctrines exist to counteract the animus of a majority. (United States v.
Carolene Products Co. (1938) 304 U.S. 144, 152, fn. 4.) The underlying purpose
of equal protection would be imperiled if the Constitutional protection of
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unpopular minorities were subject to majority rule without the additional
deliberative safeguards of Legislative approval by two-thirds vote. Such a
result would work an extreme, substantive change to our Constitution's
“underlying principles” of equality to a magnitude never previously tolerated
by this Court (Livermore, supra, 102 Cal. at pp. 117-119), and “would
substantially alter the substance and integrity of the state Constitution as a
document of independent force and effect” (Raven, supra, 52 Cal.3d at p. 352).

Amendment and the process by which it is accomplished reaches
changes to the Constitution "within the lines of the original instrument as will
effect an improvement, or better carry out the purpose for which it was
framed." (Livermore, supra, 102 Cal. at pp. 118-119.) In contrast, therefore, are
alterations to the State Constitution which work the opposite, a limitation or
removal of underlying principles of the State Constitution which are permanent
and abiding in nature. When proposed amendments to the Constitution would
work "far reaching changes in the nature of our basic governmental plan", such
modifications to the State Constitution are revisions to it and, as such, are
subject to additional deliberative requirements before they may be made
(Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization
["Amador Valley"] (1978) 22 Cal.3d 208, 223). The additional processes required
for revisions ensure enhanced thought and solemnity in making them.

Such a fundamental modification of the Constitution has been passed
through the initiative Proposition 8. "[T]he basic substantive legal rights and
attributes traditionally associated with marriage . . . are so integral to an
individual's liberty and personal autonomy that they may not be eliminated or
abrogated by the Legislature or by the electorate through the statutory
initiative process." (Marriage Cases, supra, 43 Cal.4th at p. 781, second and
third emph. added.) Proposition 8 defines the meaning of marriage in
contravention of this Court's previous determination of what is required by the
equal protection clause of California’'s Constitution. Thus, because this Court
has found this particular suspect class has, coextensive with the rest of
society, the fundamental right to marry, then the class' right to marry may not
be "eliminated or abrogated" by merely a majority vote on an initiative. In
short, if amenable at all to abrogation, it must be done by the revision process.
Because the right to marry is such a fundamental individual liberty right, it is
equal in stature to other inalienable rights.

This court has consistently retained the power to review initiatives
against fundamental standards of Constitutionality. This Court has articulated
its role. “We do not consider or weigh the . . . social wisdom or general
propriety of the initiative. Rather, our sole function is to evaluate [the initiative]
legally in light of established constitutional standards.” (Amador Valley,
supra, 22 Cal.3d at p. 219.) The Court’s ability to review initiatives under the
lens of Constitutionality is critical to enforcing the Constitution and providing
clarity to governmental agencies and of great importance to Californians,
which justifies the Court in asserting original jurisdiction in this matter.
(Raven, supra, 52 Cal.3d at p. 340.)
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This court’s jurisprudence has “reasoned that a constitutional
amendment should be given a common-sense construction in accordance with
the natural and ordinary meaning of its words, with a view toward fulfilling the
apparent intent of the framers.” (People v. Frierson ["Frierson"] (1979) 25 Cal.3d
142, 186, analyzing Amador Valley, supra, 22 Cal.3d at p. 245.)

While Proposition 8 is a seemingly discrete alteration of the California
Constitution, it is not. As noted in Raven, it is not the quantity of the
Constitution which is modified that dictates whether the modification is an
amendment or a revision, but the gquality of the alteration. Although Raven
involved modification of numerous provisions and protections of the California
Constitution, it was the nature of the alterations which doomed their adoption
by initiative. This Court in Raven recognized that the changes effected a
modification of the essential precepts of the Constitution. (See Raven, supra,
52 Cal.3d at pp. 3563-354.) As such, the citizenry was entitled to the additional
protections of the requirements for adoption of revisions to the Constitution.

Proposition 8 is unlike the initiative at issue in Frierson, which reinstated
the availability of the death penalty for certain crimes, stating that for such
crimes the death penalty did not constitute cruel and unusual punishment
under the California Constitution. Two distinctions are critical. First, the
death penalty is equally applicable to all citizens; it was not made applicable
to any limited portion of the populace. (See Frierson, supra, 25 Cal.3d at p.
185.) Proposition 8 does, expressly and intentionally eliminates the right of one
class to participate in an existing fundamental right, reserving it only to
another class. And, second, as discussed in the subsequent section of this
amicus letter brief, judicial review of application of the re-instituted death
penalty was preserved, unlike in Proposition 8. (See Frierson, supra, 25 Cal.3d
at p. 187; Bixby v. Pierno (1971) 4 Cal.3d 130, 141.) As a result, the initiative in
Frierson was valid, while Proposition 8 is not.

Both of these effects of Proposition 8 qualitatively alter foundational
principles of the California Constitutional, in the former making equal
protection of the laws unequal and in the latter unbalancing the checks and
balances of the separation of powers.

Therefore, Proposition 8 must meet the heightened standards of a
revision pursuant to Article XVIII, required in sections 1 and 2: Revisions
satisfy the more deliberative process of representative or republican
government, through the Legislature or a Constitutional Convention, followed
5)7 popular ratification. (Raven, supra, 52 Cal.3d at pp. 349-350.)

//
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The Court’'s Unique Role in Safeguarding Equal Protection and

Fundamental Rights under the California Law Would Be Eviscerated by
Proposition 8 and, therefore, It Is Invalid as an Impermissible Revision of

the State Constitution

With just fourteen words, Proposition 8 revises Article 1 of the California
Constitution (adding section 7.5) and qualitatively alters the balance of the
courts' authority to act as an independent arbiter of rights guaranteed by equal
protection clause, which appears elsewhere in the same Article. (Cal. Const.
Art. I, § 7, subd. (a) [“(a) person may not be . . . denied equal protection of the
laws"].) Historically, this Court has observed it performs a core role as
guardian and interpreter of Constitutional freedoms in our system of checks
and balances. A “protection” most “fundamental” to our Constitutional
system “lies in the power of the courts . . . in particular to preserve
Constitutional rights, whether of individual or minority, from obliteration by the
majority.” (Bixby, supra, 4 Cal.3d at p. 141; Johnson v. Goodyear Min. Co.
(1899) 127 Cal. 4, 7 [courts were created as “guardians of the people” to
protect and preserve “people’s charter of rights].)

In this way, the judicial branch fulfills its Constitutional province and
duty “‘to say what the law is.”” (McClung v. Employment Development Dept.
(2004) 34 Cal.4th 467, 469, quoting Marbury v. Madison (1803) 5 U.S. 137, 177.)
As Justice Chin echoed, “interpreting the law is a judicial function.” (McClung,
supra, 34 Cal.4th at pp. 470, 472, emph. in original, Marbury v. Madison, supra,
5U.S. at p. 176 [interpreting and applying the Constitution is “the very essence
of judicial power”.]) "The judiciary, from the very nature of its powers and
means given it by the Constitution, must possess the right to construe the
Constitution in the last resort . . . ." (See Raven, supra, 52 Cal.3d at p. 354,
quoting Nogues v. Douglass (1858) 7 Cal. 65, 69-70; Katzberg v. Regents of Univ.
of Cal., supra, 29 Cal.4th at p. 331.)

Moreover, this Court observed the qualitative impact of an initiative is
not measured by how extensive its language is. Removing the Court's review
of

“[e]ven a relatively simple enactment may accomplish such far
reaching changes in the nature of our basic governmental plan as
to amount to a revision . . . . [A]n enactment which purported to
vest all judicial power in the Legislature would amount to a
revision without regard either to the length or complexity of the
measure or the number of existing articles or sections affected by
such change.”

(Amador Valley, supra, 22 Cal.3d at p. 223.) This is especially true when the
effect of the initiative “unduly restricts judicial power [and] does so in a way
which severely limits the independent force and effect of the California
??nstitution." (Raven, supra, 52 Cal.3d at p. 353.)
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If Proposition 8 is upheld, how will this or any other court protect
minorities from what James Madison warned against? That is: “[the]
turbulence, violence, and abuse of power by the majority trampling on the
rights of the minority . . . ."” (Madison, Speech at the Virginia Convention to
Ratify the Federal Constitution (June 6, 1788); see also Madison, The Federalist,
No. 10 (Rossiter ed. 2003 [when the ordinary political process cannot protect
unpopular minorities from “the superior force of an interested and overbearing
majority,” the courts' enforcement of equal protection clause does].) In fact,
212 years after Madison's warning, this Court preserved this overarching
principle when it determined that the equal protection clause prohibits State
discrimination on the basis of sexual orientation, which extends the
fundamental right to marriage for same-sex couples. (Marriage Cases, supra,
43 Cal.4th at pp. 820-823, 840-843, 855-856.)

By a procedure requiring only a vote of the people, a single sentence
initiative would eradicate the vital Constitutional jurisprudence of the Marriage
Cases, which held fundamental rights cannot be withheld from a minority class
of citizens and are guaranteed to us all. (See Marriage Cases, supra, 43 Cal.4th
at pp. 781, 820, 824.) And, the case's precedential value would vanish from the
landscape of California Constitutional law without the full deliberative debate
and vote by two-thirds of the both houses of the Legislature to either submit it
to the voters for popular ratification or to a Constitutional Convention. (Cal
Const., Art. XVIII, §§ 1-2; Raven, supra, 52 Cal.3d at pp. 349-350.)

As earlier discussed, the lesson of Raven is instructive. In Raven, this
Court did not tolerate the majoritarian initiative (Proposition 115), which
prevented this Court from interpreting this State's Constitution independently
of the federal Constitution in matters of certain criminal procedural protections,
including equal protection of the laws. (Raven, supra, 52 Cal.3d at pp. 350-
351.) The Court held such a change “would substantially after the substance
and integrity of the state Constitution as a document of independent force and
effect.” (Raven, supra, 52 Cal.3d at p. 352.) Qualitatively, the effect of
Proposition 115 on the interpretative role of the courts was considered
“devastating” (Raven, supra, 52 Cal.3d at p. 352) and would have wrought “far
reaching changes in the nature of our basic governmental plan as to amount to
a revision [of the Constitution] ...."” (Raven, supra, 52 Cal.3d at p. 355;
citations omitted; see also Livermore, supra, 102 Cal. at pp. 118-119 [revisions
invoke changes in the “underlying principles” on which the Constitution
rests).)

As the Court in Raven noted, neither In re Lance W. (1985) 37 Cal.3d 873,
891, or Frierson, supra, 25 Cal.3d at pp. 184-187, both of which rejected
arguments that initiative measures were revisions, were applicable. Lance W.
upheld a provision of an initiative limiting the State exclusionary remedy for
search and seizure violations to the boundaries set by the Fourth Amendment
to the federal Constitution. (Raven, supra, 52 Cal.3d at p. 355.) In Frierson, the
Court upheld a provision which required courts in capital cases to apply the
State cruel or unusual punishment clause consistently with the federal
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Constitution. (Raven, supra, 52 Cal.3d at p. 355) The Raven Court found that
neither Lance W. or Frierson involved a Constitutional revision because the
isolated provisions in issue did not “achieve a far reaching, fundamental
change in the governmental plan,” nor did either case involve a broad attack
on the independent vitality of state court authority to interpret important rights
under the Constitution. (Ibid.) The Court in Frierson noted that the Court
“retain[ed] broad powers of judicial review of death sentences to assure that
each sentence has been properly and legally imposed and to safeguard against
arbitrary or disproportionate treatment” and apply federal Constitutional
protections as well. (Frierson, supra, 25 Cal.3d at p. 187.)

Unlike Frierson, Proposition 8 singles out a class of persons based on
their sexual orientation and excludes them, just them, from the exercise of a
fundamental right that is otherwise given to all other qualified state citizens.
As discussed, there is no effective judicial review of this discriminatory
classification if it is allow to pass into law. By contrast, in Frierson and Lance
W., the initiative applied the death penalty to and limited the exclusionary rule
for all Californians, not just members of a disfavored group, such as racial or
ethnic minorities. Obviously, if the two propositions in Frierson and Lance W.
had limited their application only to a protected class, such an amendment
would draw the scrutiny of a Raven analysis and be seen for what it is -- a
revision masquerading as an amendment.

Proposition 8 establishes a classification on its face based on sexual
orientation and requires government discrimination against same-sex couples
with respect to their fundamental right to marry. This Court explicitly held
such a classification offends guarantees of equal protection, privacy,
autonomy, freedom of intimate association and expression, and due process.
(Marriage Cases, supra, 43 Cal.4th at pp. 822-823, 839-844.) Proposition 8
represents a “broad attack on state court authority," plain and simple. (Raven,
supra, 52 Cal.3d at p. 355.) It prohibits California courts from interpreting and
enforcing full equal protection for this insular class of citizens. Put bluntly, this
initiative engrafts into our State Constitution animus against a minority group,
denying that group the above fundamental rights guaranteed by our State
Constitution.

Courts must zealously guard these rights, particularly against the
animus of the majority. (Bixby, supra, 4 Cal.3d at p. 141; United States Steel
Corp. v. Public Utilities Commission (1981) 29 Cal.3d 603, 611-612 [principles of
law imposed by officials on minority must also be imposed generally].) That is
why when classifications are suspect and touch on fundamental interests
“courts adopt ‘an attitude of active and critical analysis, subjecting the
classifications to strict scrutiny.'” (Kasler v. Lockyer (2000) 23 Cal.4th 472, 480,
quoting D’Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 17;
%a.rriage Cases, supra, 43 Cal.4th at pp. 833-834.)

//
//
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The Marriage Cases should not be dismissed with the backhand swipe
of only a vote of the people without the Legislature's two-thirds approval. The
Constitutional law which this Court recognized is far too important to the
structural integrity of the equal protection clause and cherished inalienable
rights. The reach of this Court's doctrine does not merely safeguard the rights
of same-sex couples, but protects all Californians who may, for reasons not
now apparent, find themselves facing the sharp end of the discrimination stick,
held firmly by the majority and pointed directly at the fundamental rights of
unpopular members of the minority. If the Constitutionalization of such
discrimination and the alteration of the judiciary's role to interpret and enforce
the Constitution and laws of this State is to be countenanced at all, then this
Court must enforce the requirements for revision of the Constitution in Article
XVIII. The Legislature must weigh in on such the substantial change to the
“preexisting governmental plan.” (Raven, supra, 52 Cal.3d at p. 355.) Without
such a fundamental check by the Legislature on the whim of the majority, the
judicial branch will itself be stripped of its Constitutional power and solemn
role in society.

Conclusion

Proposition 8 and the challenges brought by the three cases at bench do
nothing to undermine, affect or enhance the rights of opposite-sex couples to
marry or any of their other rights. Quite simply, Proposition 8 is not necessary
to protect the rights of heterosexual couples, and it does not do so. The only
rights affected by Proposition 8 are those of same-sex couples — and the very
fabric of equal protection generally.

This Proposition removes one fundamental right of a protected class (the
right to marry) and limits another (equal protection). Such a pivotal
modification of the California Constitution may not be allowed to stand based
on a simply a majority vote of the citizenry with no prior deliberation and two-
thirds approval of the full Legislature.

Discrimination against any group in our society based on arbitrary or
irrational classifications is an affront to all citizens and our society.

Due to the passage of Proposition 8 by only a popular vote through the
initiative process, without following the revision process, this Court must now
determine what types of proposed changes to the California Constitution
should be permitted by simply a vote of the people and which constitute
revisions requiring additional two-thirds approval of the both houses of the
Legislature. The equal protection provision exists to prevent discrimination of
historically-disfavored or -oppressed minorities by the majority. The equal
protection of laws ensured by the California Constitution is a core example of a
fundamental principle underpinning the Constitution and, indeed, our society,
which should, therefore, be protected by sections 1 and 2 of Article XVIII, and
particularly when equal protection of a suspect class is being removed as to
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the enjoyment of another fundamental right. These requirements offer an
additional layer of protection for historically-unpopular and -mistreated groups
from the "tyranny of the majority" by providing the additional thoughtful
deliberation and sober decisional process of more than a single vote on a
single occasion.

This Court may proceed at this time to address the question of the
validity of Proposition 8's not-so-transparent revision of the Constitution. No
factual development is necessary, as the issue presents only questions of law.
Writ relief, a stay, and merits briefing is justified.

We urge this Court to state that such removals of the fundamental rights
and equal protections are revisions to the fabric of the California Constitution.
In the context of its consideration of the validity of this Proposition, the Court
could also provide needed clarification and guidance for the future in
identifying what types of proposed changes to the California Constitution
require the additional democratic protections of section 1 and 2 of Article XVIIIL.

Respectfully submitted,

CONSTITUTIONAL LAW CENTER OF THE
MONTEREY COLLEGE OF LAW N
Joel Franklin,j‘c;uire

California State Bar Member, No. 69705

CONSTITUTIONAL LAW CENTER OF THE
GE OF LAwW
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